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The PRESIDENT: Please be seated. The sitting is open.

Before we start our judicial proceedings today however, | should first like to pay solemn
tribute, on behalf of the Court, to the memory of Professor Shabtai Rosenne, a truly distinguished
international lawyer, who sadly passed away on 21 September 2010.

Professor Rosenne was born in London in 1917. He studied law at the University of London
and, during the Second World War, served in the Royal Air Force. In later years, he successfully
combined a career as an Israeli diplomat and an active academic career, with an especial focus on
international law. As a scholar, he was the author of an impressive number of notable publications
which helped to bring international law to a wider readership. In particular, his landmark treatise,
“The Law and Practice of the International Court”, which all of you know, remains an
indispensable guide to the role and functioning of this Court, and serves as the first port of call for
international lawyers and diplomats alike who are interested in the work of the principal judicial
organ of the United Nations. | would add that judges themselves not infrequently consult this
oeuvre in exercising their judicial duties. Professor Rosenne was not only a leading academic
authority on the Court, he also participated directly in a number of cases as Agent or counsel, most
recently in the LaGrand case (Germany v. United States of America). His keen interest in and
enthusiasm about the work of the Court, which continued unabated throughout his life, was greatly
appreciated by all Members of the Court, past and present.

Professor Rosenne will also be warmly remembered for his contribution to numerous
international institutions of which he was a member, including the United Nations International
Law Commission and the Institut de droit international.

I would now like to invite you to stand and observe a minute’s silence in memory of
Professor Rosenne.

The Court observes a minute’s silence.

The PRESIDENT: Please be seated.
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The Court meets today pursuant to Article 84, paragraph 2, of the Rules of Court to hear the
oral argument of the Republic of Costa Rica and the Parties on the question whether the
Application for permission to intervene in the case concerning the Territorial and Maritime
Dispute (Nicaragua v. Colombia), filed on 25 February 2010 by Costa Rica under Article 62 of the
Statute, should be granted.

I begin by noting that Judge Greenwood, who invoked Article 24, paragraph 1, of the
Statute, will not participate in this phase of the case. For reasons which he had duly conveyed to
me, Judge Skotnikov is unable to be present on the Bench today.

I note that since the Court does not include upon the Bench a judge of the nationality of
either of the Parties, both Parties have availed themselves of the right, under Article 31,
paragraph 2, of the Statute, to choose a judge ad hoc. Nicaragua originally chose
Mr. Mohammed Bedjaoui. Following the resignation of the latter, Nicaragua chose
Mr. Giorgio Gaja. Colombia chose Mr. Yves Fortier. Following the resignation of Mr. Fortier,
Colombia chose Mr. Jean-Pierre Cot.

Acrticle 20 of the Statute provides that “[e]very Member of the Court shall, before taking up
his duties, make a solemn declaration in open court that he will exercise his powers impartially and
conscientiously”. Pursuant to Article 31, paragraph 6, of the Statute, that same provision applies to
judges ad hoc. Mr. Gaja, having participated in the proceedings on preliminary objections in the
present case, and having made his solemn declaration on that occasion, need not make another
declaration in the present proceedings.

Although Mr. Cot has been a judge ad hoc also and made a solemn declaration in a previous
case, not in the present case, Article 8, paragraph 3, of the Rules of Court provides that he must
make a further solemn declaration in the present case.

In accordance with custom, therefore, | shall first say a few words about the career and
qualifications of Mr. Cot before inviting him to make his solemn declaration.

Mr. Jean-Pierre Cot, of French nationality, is a member of the International Tribunal for the
Law of the Sea. He is also Professor Emeritus at the Université de Paris-1 (Panthéon-Sorbonne)
and an associate research fellow at the Centre de droit international of the Université Libre de

Bruxelles. Between 1981 and 1982, he served as Minister for Co-operation and Development in
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the French Government. For a number of years Mr. Cot was a member of the European Parliament
and held several distinguished positions at that institution, including Chairman of the Committee on
Budgets and Vice-President of the Parliament. Mr. Cot has appeared before this Court as counsel
and advocate in a number of cases, such as the cases concerning Frontier Dispute (Burkina
Faso/Republic of Mali), Territorial Dispute (Libyan Arab Jamahiriya/Chad), Kasikili/Sedudu
Island (Botswana/Namibia), Land and Maritime Boundary between Cameroon and Nigeria
(Cameroon v. Nigeria: Equatorial Guinea intervening), and Sovereignty over Pulau Ligitan and
Pulau Sipadan (Indonesia/Malaysia). Mr. Cot also served as judge ad hoc for Romania in the case
concerning Maritime Delimitation in the Black Sea (Romania v. Ukraine) and has been chosen as
judge ad hoc in the case concerning Aerial Herbicide Spraying (Ecuador v. Colombia). He is the
author of many publications on various questions of international law, European law and political
science and is the current President of the Société francaise pour le droit international.

I shall now invite Mr. Cot to make the solemn declaration prescribed by the Statute, and |

would request all those present to rise.

M. COT: Merci M. le président.

« Je déclare solennellement que je remplirai mes devoirs et exercerai mes
attributions de juge en tout honneur et dévouement, en pleine et parfaite impartialité et
en toute conscience. »

The PRESIDENT: Thank you. Please be seated. | take note of the solemn declaration made
by Mr. Cot and declare him duly installed as judge ad hoc in the case concerning the Territorial

and Maritime Dispute (Nicaragua v. Colombia).

I shall now recall the principal steps of the procedure so far followed in this case.

On 6 December 2001, the Republic of Nicaragua filed in the Registry of the Court an
Application instituting proceedings against the Republic of Colombia in respect of a dispute
consisting of a group of “related legal issues subsisting” between the two States “concerning title to

territory and maritime delimitation” in the western Caribbean.
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In its Application, Nicaragua founded the jurisdiction of the Court firstly on the provisions of
Article XXXI of the American Treaty on Pacific Settlement signed on 30 April 1948, known
according to Article LX thereof as the “Pact of Bogota”, and secondly on the declarations made by
the Parties recognizing the Court’s jurisdiction.

By an Order dated 26 February 2002, the Court fixed 28 April 2003 as the time-limit for the
filing of the Memorial of Nicaragua and 28 June 2004 as the time-limit for the filing of the
Counter-Memorial of Colombia. Nicaragua filed its Memorial within the time-limit so prescribed.

On 21 July 2003, within the time-limit set by Article 79, paragraph 1, of the Rules of Court,
as amended on 5 December 2000, Colombia raised preliminary objections to the jurisdiction of the
Court. Consequently, by an Order dated 24 September 2003, the Court, noting that by virtue of
Avrticle 79, paragraph 5, of the Rules of Court, the proceedings on the merits were suspended, fixed
26 January 2004 as the time-limit for the presentation by Nicaragua of a Written Statement of its
observations and submissions on the preliminary objections made by Colombia. Nicaragua filed
such a statement within the time-limit so prescribed, and the case thus became ready for hearing on
the preliminary objections.

Pursuant to Article 53, paragraph 1, of the Rules of Court, the Governments of Honduras,
Jamaica, Chile, Peru, Ecuador and Venezuela asked, between 2003 and 2006, to be furnished with
copies of the pleadings and documents annexed produced in the case. In accordance with the same
provision, having ascertained the views of the Parties, the Court granted these requests.

From 4 to 8 June 2007, oral proceedings were held on the preliminary objections in the case.
In its Judgment of 13 December 2007, the Court found that it had jurisdiction, on the basis of
Avrticle XXXI of the Pact of Bogot4, to adjudicate upon the dispute concerning sovereignty over the
maritime features claimed by the Parties other than the islands of San Andrés, Providencia and
Santa Catalina and that it had jurisdiction, on the basis of Article XXXI of the Pact of Bogotd, to
adjudicate upon the dispute concerning the maritime delimitation between the Parties.

On 22 September 2008, the Government of Costa Rica, citing Article 53, paragraph 1, of the
Rules of Court, submitted to the Court a request to be furnished with copies of the pleadings and
documents annexed produced in the case. In accordance with the same provision, having

ascertained the views of the Parties, the Court granted this request.
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On 11 November 2008, Colombia filed its Counter-Memorial.

By an Order dated 18 December 2008, the Court directed the Republic of Nicaragua to
submit a Reply and the Republic of Colombia to submit a Rejoinder. It fixed 18 September 2009
and 18 June 2010 as the respective time-limits for the filing of these written pleadings. Those

pleadings were filed within the time-limits so prescribed.

On 25 February 2010, Costa Rica filed an Application for permission to intervene in the
case. In its Application, Costa Rica states that “[b]oth Nicaragua and Colombia, in their boundary
claims against each other, claim maritime area to which Costa Rica is entitled”. It specified,
inter alia, that its intervention “would have the limited purpose of informing the Court of the nature
of Costa Rica’s legal rights and interests and of seeking to ensure that the Court’s decision
regarding the maritime boundary between Nicaragua and Colombia does not affect those rights and
interests”.

In its Application, Costa Rica invoked Article 62 of the Statute of the Court as the basis for
its intervention, underlining that it does not seek to become a party to the case between Nicaragua
and Colombia.

In accordance with Article 83, paragraph 1, of the Rules of Court, Costa Rica’s Application
was immediately communicated to Nicaragua and Colombia, which were informed that the Court
had fixed 26 May 2010 as the time-limit for the filing of written observations by those States.

Both Parties filed their observations within the time-limits so prescribed. Since the Court
considered that an objection to the Application had been raised by Nicaragua, the Parties and
Costa Rica were notified that the Court would hold public sittings pursuant to Article 84,
paragraph 2, of the Rules of Court to hear the views of Costa Rica, the State seeking to intervene,
and those of the Parties in the case.

After ascertaining the views of the Parties, the Court has decided that the Written

Observations of the two Parties on the Application for permission to intervene shall be made
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accessible to the public on the opening of the present oral proceedings; additionally, those Written
Observations will shortly be posted on the Court’s website.

I note the presence at the hearing of the Agents, counsel and advocates of both Parties as
well as of Costa Rica. In accordance with the arrangements for the organization of the proceedings
which have been decided by the Court, the hearings will comprise a first and a second round of oral
argument. Costa Rica will be heard first.

During the first round of oral argument, Costa Rica and each Party will speak for a
maximum of two hours: Costa Rica will take the floor this morning until 12 noon, and on
Wednesday 13 October 2010 Nicaragua will take the floor between 9.30 a.m. and 11.30 a.m., and
Colombia between 11.30 a.m. and 1.30 p.m.

During the second round of oral argument, Costa Rica and each Party will speak for a
maximum of one hour: Costa Rica will take the floor on Thursday 14 October 2010 between
3 p.m. and 4 p.m., and on Friday 15 October 2010 Nicaragua will take the floor between 3 p.m. and

4 p.m., and Colombia between 4 p.m. and 5 p.m.

In this first sitting, Costa Rica may, if required, avail itself of a short extension beyond
12 noon, in view of the time taken up by the opening part of these oral proceedings.

I now give the floor to H.E. Mr. Edgar Ugalde Alvarez, Agent of Costa Rica.

Yes, H.E. Ambassador Alvarez, you have the floor.

M. UGALDE ALVAREZ :

1. Monsieur le président, distingués membres de la Cour : en tant qu’agent du Costa Rica,
c’est pour moi un grand honneur de m’adresser a vous pour défendre les intéréts juridiques de mon
pays dans cette affaire.

2. Avec votre permission, Monsieur le président de la Cour, je prends un moment afin de
rappeler et de rendre hommage a sir lan Brownlie, un des plus grands experts en droit international,
dont ses contributions a son développement et la consolidation de son enseignement et sa pratique

laissent une empreinte profonde. Son absence est regrettée, mais son extraordinaire héritage
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continuera d’étre une source d’inspiration et de guide pour les spécialistes du droit international.
De la méme fagon, la délégation du Costa Rica présente ses salutations aux distinguées dames qui
font partie de la Cour internationale de Justice.

3. Monsieur le président, la décision du Costa Rica de solliciter I’autorisation pour intervenir
dans cette affaire, non comme partie, mais conformément a I’article 62 du Statut de la Cour, a été
soigneusement réfléchie et fondée sur la these que d’aucune facon cette décision vise a nous
immiscer ou a faire obstacle aux efforts de cette Cour supréme et des Républiques sceurs de la
Colombie et du Nicaragua dans la recherche d’une solution aux aspects soumis a votre
consideération.

4. Cependant, a la lumiére des prétentions soumises par les Parties a la Cour, le Costa Rica a
da utiliser la procédure prévue par le Statut, dans le but d’informer la Cour sur ses intéréts
juridiques qui pourraient bien &tre compromis par le jugement de la Cour dans cette affaire.

5. Le Costa Rica, en ligne avec sa tradition démocratique et juridique, a toujours mis en
avant son intérét pour trouver des solutions avec ses Etats voisins par le biais des mécanismes de la
diplomatie et du droit international. C’est dans ce sens que nous avons réussi a signer des accords
avec les Républiques du Panama4, de la Colombie et de I’Equateur. Nous avons aussi entrepris des
efforts dans ce sens avec la République du Nicaragua. Aujourd’hui, le Costa Rica renouvelle sa
disponibilité et son souhait pour que par le biais de ces mécanismes, soient établies les frontieres
maritimes entre ces deux républiques sceurs. Mais soyons clairs, le fait que le Costa Rica cherche a
délimiter ses frontiéres maritimes par la voie de la négociation diplomatique, ne signifie en aucun
cas gu’il renonce a ses droits ou a la protection de ses intéréts par tous les moyens juridiques
possibles.

6. Monsieur le président, concernant le délai octroyé pour la présentation de la requéte a fin
d’intervention, I’article 81 du Réglement de la Cour signale que celle-ci doit étre présentée : «le
plus t6t possible avant la cléture de la procédure écrite.

7. Le Costa Rica a soumis sa requéte a fin d’intervention le 25 février 2010, seize semaines
avant le terme du délai pour la finalisation de la procédure écrite, dont la cléture fut fixée par la

Cour au 18 juin 2010.
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8. Avant d’adopter cette trés importante décision de se présenter devant cette honorable
Cour, le Costa Rica a d0 prendre en considération divers facteurs. Parmi ceux-ci, le processus
électoral qui s’est achevé le dimanche 7 février 2010. Etant donné cette situation, et en prenant
toujours en considération un délai suffisant avant la finalisation de la procédure écrite, la requéte a
fin d’intervention fut présentée aussitdt que possible, en plein respect des mesures de I’article 81,
paragraphe 1, du Réglement de la Cour.

9. Dans la requéte soumise le 25 février 2010, le Costa Rica a exprimé qu’il ne prétendait pas
se constituer comme partie dans cette affaire, et que son seul intérét était lié au différend maritime,
et non a son aspect territorial.

10. Le Costa Rica a aussi exprimé dans sa demande I’intérét de nature juridique qui pourrait
étre touché par la décision de la Cour dans cette affaire, a savoir I’exercice des droits souverains et
de la juridiction sur les espaces maritimes dans la mer des Caraibes, ainsi que sur la protection, en
vertu du droit international, de tout autre intérét que le Costa Rica détient dans cette zone.
L’exercice de ces droits pourrait se voir affecté par la décision de la Cour, comme conséquence des
prétentions des Parties dans I’affaire en cours qui, d’une part, pénétrent clairement les zones
maritimes costa-riciennes, et d’autre part, font que la décision puisse produire des effets juridiques
qui, en termes pratiques, auront un impact sur la relation maritime convenue avec la République de
la Colombie.

11. Monsieur le président, dans sa requéte a fin d’intervention, le Costa Rica a identifié deux
objets précis : premierement, «pour protéger les droits et intéréts légaux du Costa Rica dans la mer
des Caraibes par tous les moyens juridiques disponibles, et, par conséquence, utiliser les procédures
établies dans ce but dans I’article 62 du Statut de la Cour», et deuxiémement, «pour informer la
Cour sur la nature des droits et des intéréts juridiques du Costa Rica qui pourraient se voir affectés
par la décision de la Cour en ce qui concerne la délimitation maritime dans cette affaire».

12. Apparemment, le Nicaragua s’oppose a cette formulation en affirmant que : «nowadays

the exceptional procedure of intervention on the basis of Article 62 may be accomplished by third
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parties with only the vague object of «informing» the Court of their supposed rights and interests,
and therefore «protecting» them».

13. Ceci constitue un argument étonnant, car la jurisprudence de cette Cour, a solidement
établi que les objets présentés par le Costa Rica étaient clairement encadrés dans I’article 62.

14. Dans cet esprit, souvenons-nous que, en réponse a une objection semblable d’El Salvador
a I’objet exprimé par le Nicaragua, dans sa requéte a fin d’intervention dans I’affaire entre

El Salvador et le Honduras, I’une des chambres de cette Cour a considéré :

«Dans la mesure ou I’intervention du Nicaragua a pour objet «d’informer la
Cour de la nature des droits du Nicaragua qui sont en cause dans le litige», on ne peut
pas dire que cet objet n’est pas approprié : il semble d’ailleurs conforme au réle de
I’intervention... En revanche, la Chambre estime qu’il est tout a fait approprié — et
c’est d’ailleurs le but de I’intervention— que I’intervenant I’informe de ce qu’il
considere comme ses droits ou intéréts, afin de veiller & ce qu’aucun intérét d’ordre
juridigue ne puisse étre «affecté» sans que I’intervenant ait été entendu.» (Différend
frontalier terrestre, insulaire et maritime (El Salvador/Honduras), requéte a fin
d’intervention, arrét, C.1.J. Recueil 1990, p. 130, par. 90.)

15. Egalement, des observations similaires peuvent étre trouvées dans les décisions de la
Cour sur les requétes a fin d’intervention présentées par la Guinée équatoriale dans I’affaire entre le
Cameroun et le Nigéria?, et par les Philippines dans I’affaire entre I’Indonésie et la Malaisie®.

16. En effet, il est extrémement clair que la formulation du Costa Rica indique I’objet précis
de la requéte, en accord avec les décisions successives de la Cour : premierement, le Costa Rica
souhaite informer cette Cour sur toutes les questions pertinentes ainsi que sur le droit applicable qui
soutient I’existence de ses droits et ses intéréts dans la mer des Caraibes. Deuxiémement, le
Costa Rica cherche a utiliser cette procédure d’intervention afin de protéger lesdits droits et lesdits
intéréts.

17. En conséquence, il ne fait aucun doute que I’objet précis de la requéte a fin
d’intervention du Costa Rica a été clair, qu’il est correctement identifié et approprié, et qu’il se

trouve en pleine conformité avec la procédure d’intervention reconnue par cette Cour.

! Observations écrites du Nicaragua, p. 2, par. 5.

2 Frontiére terrestre et maritime entre le Cameroun et le Nigéria (Cameroun c. Nigéria), requéte a fin
d’intervention, ordonnance du 21 octobre 1999, C.1.J. Recueil 1999 (1), p. 1034, par. 14.

% Souveraineté sur Pulau Ligitan et Pulau Sipadan (Indonésie/Malaisie), requéte a fin d’intervention, arrét,
C.1.J. Recueil 2001, p. 606, par. 87.
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18. Monsieur le président, parmi les observations écrites, le Nicaragua a suggéré que le
Costa Rica semble assumer qu’une décision de la Cour est un motif pour ne pas respecter ou
modifier ses traités en vigueur®. Cette suggestion n’est pas seulement sans fondement, mais elle
dénature, en plus, la position du Costa Rica contenue dans sa requéte a fin d’intervention. Le
critere de base de mon pays est qu’une décision de la Cour sur la propriété et I’extension des
espaces maritimes de la Colombie et du Nicaragua, pourrait avoir pour résultat la modification ou
I’élimination de la relation de voisinage existant entre la Colombie et le Costa Rica dans la mer des
Caraibes, ce qui engendrerait, sans aucun doute, un possible impact sur les intéréts juridiques que
posséde le Costa Rica sur ladite mer.

19. De plus, parmi les indications faites, le Nicaragua a essayé de signaler que la requéte du
Costa Rica présente des déficiences et que, par conséquent, la requéte a fin d’intervention ne
satisfait pas les conditions requises par le Statut et par le Réglement de la Cour®. Le Costa Rica
refuse que sa requéte soit imprécise ou qu’elle ne contienne pas les renseignements nécessaires
pour que la Cour autorise son intervention dans ce cas. Néanmoins, car cela est nécessaire, durant
le déroulement de cette audience, le Costa Rica précisera les fondements de sa demande
d’autorisation d’intervention.

20. Dans le cadre de la juridiction que la Cour a pour reconnaitre une requéte a fin
d’intervention, il est clair que I’article 62 du Statut de la Cour octroie le droit & un Etat tiers de
présenter une requéte a fin d’intervention quand il juge que la décision dans une affaire pourrait
porter préjudice a un de ses intéréts de nature juridique. L’article 62 mentionné est également
déterminant, car il indique que la Cour, de fagon exclusive, décide si la requéte a fin d’intervention
est acceptée, raison pour laquelle, elle n’est pas assujettie a la position adoptée par les Parties sur le
sujet. Cela veut dire que méme si une seule ou les deux Parties dans la procédure s’opposent a
I’intervention d’un Etat tiers dans I’affaire, cela constitue seulement un élément additionnel a
considérer, comme la Cour I’a déja souligné®, et non pas une exigence pour que la requéte a fin

d’intervention soit permise.

* \oir les observations écrites du Nicaragua, p. 9, par. 24.
% Ibid., p. 17, par. 41.

® \oir Différend frontalier terrestre, insulaire et maritime (El Salvador/Honduras), requéte a fin d’intervention,
arrét, C.1.J. Recueil 1990, p. 133, par. 96.
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21. De ce qui précede, il est clair que le Costa Rica remplit toutes les conditions formelles,
selon I’article 81 du Réglement, et I’article 62 du Statut de la Cour, et reste confiant que la Cour
acceptera la présente requéte d’intervention.

22. De méme, le Costa Rica tient a préciser trés clairement, que le but de cette intervention
n’est pas de soutenir une des Parties, ni de défendre les théses que les Parties ont exprimées quant a
I’affaire principale.

23. Je suis confiant qu’aprés cette audience, il n’y aura aucun doute quant au bien-fondé de
la requéte du Costa Rica, et I’honorable Cour pourra déterminer que le Costa Rica dispose de
suffisamment de raisons pour justifier la permission d’autorisation pour intervenir.

24. Monsieur le président, permettez-moi de vous présenter le programme pour cette journée.
M. Arnoldo Brenes expliquera les antécédents et les aspects géographiques des espaces maritimes
costa-riciens dans la mer des Caraibes. M. Carlos Vargas se référera a des considérations
juridiques sur la requéte du Costa Rica. M. Coalter Lathrop expliquera a la fois I’intérét d’ordre
juridique que le Costa Rica a dans la mer des Caraibes et comment la décision de la Cour pourrait
avoir un impact sur celui-ci. Finalement M. Sergio Ugalde examinera des aspects liés aux
articles 59 et 62 du Statut de la Cour.

25. Monsieur le président, membres de la Cour, merci de votre attention. Monsieur le

président, je vous prie d’appeler a la tribune M. Arnoldo Brenes. Merci.

Le PRESIDENT : Je vous remercie, Monsieur I’ambassadeur Ugalde Alvarez, I’agent du
Costa Rica, pour votre intervention. Now | invite the second speaker, Mr. Arnoldo Brenes to come

to the floor.

Mr. BRENES:

THE GEOGRAPHICAL AND HISTORICAL CONTEXT OF COSTA RICA’S LEGAL
INTEREST IN THE CARIBBEAN SEA

1. Mr. President, distinguished Members of the Court, it is my great honour to appear before

you this morning on behalf of Costa Rica.
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2. My task is to provide the Court with some historical and geographical background
information, which will lay the groundwork to show in subsequent presentations how Costa Rica’s

legal interests may be affected by the outcome of the present case.

Costa Rica’s maritime boundaries

3. Although the Court is already familiar with the maritime boundary situation of the Parties
to this case in the Caribbean Sea, it may nevertheless be useful to have a quick overview of the
history of Costa Rica’s maritime delimitation efforts in the area. This is particularly relevant
because, as will be seen, that history is inextricably linked to the maritime boundary between
Colombia and Nicaragua that is the subject-matter of the present dispute.

4. | will start by describing the delimitation treaty between Costa Rica and Colombia signed
on 17 March 1977, known as the Facio-Fernandez Treaty, which speaks solely of the delimitation
of Caribbean Sea entitlements as between these two countries. The graphic on screen illustrates the
boundary established through the treaty. Its first notable feature is that, when it was negotiated,
Costa Rica agreed to give full weight to Colombia’s San Andrés Island. Thus, the treaty
establishes a simplified equidistant maritime border by drawing a median line based on the
relationship between the Costa Rican coast and the island of San Andrés.

5. Clearly, the basic premise upon which the 1977 Treaty was negotiated and concluded was
that if Colombian insular features— here San Andrés Island—were given a notional
200-nautical-mile entitlement, the Colombian maritime zone thus generated would overlap with the
Costa Rican maritime zone, thereby requiring an agreement to divide the overlapping entitlements.

6. The second feature of the 1977 Treaty that merits attention is that the negotiating States
agreed to simplify their equidistance boundary line by exchanging similarly-sized areas in the
Caribbean Sea. The final result of this exchange, and the resulting boundary line, may be seen in
the graphic on the screen’. Colombia ceded to Costa Rica a triangular-shaped area in the east that
would have gone to Colombia under strict equidistance delimitation. In exchange, Costa Rica
granted Colombia another portion of the maritime area located to the west, in the vicinity of the

82nd meridian, that would otherwise have been on the Costa Rican side of the equidistance line.

" American Society of International Law, International Maritime Boundaries, Vol.l, J.I.Charney &
L.M. Alexander (eds.), 1996, p. 473.
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7. In accordance with the negotiation and the areas exchanged, the maritime boundary
between Costa Rica and Colombia was established from point A to point B along the Parallel
10° 49' 00" North and from point B northward along the Meridian 82° 14' 00" West. These lines
were chosen in an attempt to create a balance between the sizes of the areas exchanged, while at the
same time allowing sufficient distance from both Colombia’s insular territory and Costa Rica’s
mainland coast. From point B, the boundary extends north to an unspecified point where it would
intersect with Nicaragua.

8. At this point, 1 would like to note that the 1977 Treaty has been ratified by Colombia, but
not by Costa Rica. While Colombia has urged Costa Rica to ratify, Nicaragua has strongly voiced
its opposition to ratification. Ratification falls upon Costa Rica’s Parliament; however, in
consideration of Nicaragua’s continuous requests that Costa Rica not ratify the treaty until the
dispute with Colombia has been resolved, Costa Rica, acting out of good neighbourliness, has
abstained from doing so.

9. The decision to abstain from ratifying was taken before Nicaragua initiated the present
case in 2001, but its sensibility has been vindicated now that the dispute has been brought to the
Court, since the decision in this case could significantly alter the substantive basis on which the
1977 Treaty was negotiated and concluded. | will not expand on this subject since my colleagues
will refer to it in more detail in subsequent interventions.

10. In connection with Costa Rica’s endeavour to negotiate all its maritime boundaries in the
Caribbean Sea, it should also be noted that on 2 February 1982 Costa Rica and Panama signed their
maritime delimitation treaty, known as the Calderén-Ozores Treaty. This Treaty has been ratified
by both States, and sets out their maritime boundaries in both the Pacific Ocean and the Caribbean
Sea, as can be appreciated in the graphic presented on screen®. In both cases, the maritime
boundaries were drawn by applying the equidistance method to establish a median line parting
from the mainland coasts of both States. The equidistance boundary in the Caribbean was
simplified into a single line segment that discounted the effect of Panama’s near shore islands. It

originates at the land border terminus and extends to a notional tri-point with Colombia.

8 American Society of International Law, International Maritime Boundaries, Vol.l, J.I.Charney &
L.M. Alexander (eds.), 1996, p. 546.
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Maritime boundary negotiations between Costa Rica and Nicaragua

11. With regard to maritime boundaries between Costa Rica and Nicaragua, it still has not
been possible to reach a bilateral agreement, either in the Caribbean Sea or in the Pacific Ocean.
Although talks between Costa Rica and Nicaragua can be traced back as early as 1977, formal
maritime boundary negotiations actually began in 2002. In a Joint Communiqué signed by the
Costa Rican and Nicaraguan Vice Ministers of Foreign Affairs on 6 September 2002, both
countries agreed to initiate negotiations to define maritime boundaries in both the Caribbean Sea
and the Pacific Ocean, and for that purpose the bilateral Sub-Commission on Limits and
Cartography was activated.

12. The Sub-Commission met on five occasions between 2002 and 2005, alternating the
venue of the meetings between Costa Rica and Nicaragua. Notably, during the first meeting, both
countries listed the legal instruments that would guide the negotiation process, which included,
inter alia, the United Nations Convention on the Law of the Sea, with reference to its Article 15,
among others.

13. The last meeting of the Sub-Commission took place on 22 August 2005 in San José. The
next meeting was scheduled for 10 and 11 October 2005, in Managua, that is, exactly five years
ago. The Nicaraguan Government, however, cancelled that meeting and showed no enthusiasm for
continuing negotiations, despite Costa Rica’s repeated requests to resume the process.
Unfortunately, Nicaragua’s reticence prevailed and the process has been suspended since 2005.

14. Nicaragua’s Written Observations on Costa Rica’s Application to intervene assert that
“Nicaragua does not recall any negotiations on maritime delimitation with Costa Rica in the

29 In

Caribbean that involved specific claims to maritime areas or even methods of delimitation.
light of the detailed and documented history of negotiations just presented, it is clear that this
statement obscures the level of real effort the neighbouring States undertook in their boundary
negotiations.

15. The 2002 Joint Communiqué expressly stated that the maritime boundary negotiations

would involve both the Pacific Ocean and the Caribbean Sea. Nevertheless, when formal talks

started, the Nicaraguan delegation requested that the negotiations in the Caribbean Sea take into

®Written Observations of the Republic of Nicaragua on the Application for permission to intervene filed by the
Republic of Costa Rica, p. 7, para. 19.
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consideration the ongoing dispute between Nicaragua and Colombia, which constituted an element
of uncertainty that could eventually alter some aspects of the nascent bilateral agreement between
Costa Rica and Nicaragua. Therefore, the efforts in the Caribbean Sea focused on the negotiation
of the territorial sea boundary only. As a first step, the negotiating teams agreed to locate the
missing marker No.°1, placed at the land border terminus of Punta Castilla, which had disappeared
due to the forces of nature. The task of re-establishing the location of marker No. 1 was in fact the
subject of constant discussion during the ensuing meetings of the Sub-Commission. As a
consequence of the inability to locate marker No. 1, neither Nicaragua nor Costa Rica was able to
present a precise proposal for maritime delimitation in the Caribbean.

16. While the negotiations in the Caribbean Sea were focused on the location of marker
No.°1, negotiations in the Pacific Ocean did advance, and there was in fact an exchange of
proposals by both countries. It is particularly noteworthy that both countries agreed on the use of
equidistance to establish the maritime boundary between their Pacific territorial seas, which
resulted in generally concordant proposals in that zone.

17. Nicaragua’s claim that it “does not recall any negotiations on maritime delimitation with

Costa Rica in the Caribbean™

therefore reveals a profoundly selective memory. Because of the
circumstances just explained, and most notably the suspension of the negotiation process due to
Nicaragua’s inaction, negotiations in the Caribbean Sea did not reach a point where concrete
proposals for delimitation could have been exchanged. But the fact is that if negotiations were
formally joined to establish maritime boundaries in the Pacific and the Caribbean, it can only be
because overlapping entitlements exist in those areas. Why else would both countries engage in the
process of negotiating maritime limits if it were not for the fact that their respective maritime
interests overlapped?

18. In light of the foregoing observations, it cannot escape the Court’s notice that Costa

Rica’s maritime boundary relationships in the Caribbean Sea are currently uncertain, and will

necessarily remain so until the Court reaches a decision in the present case.

\written Observations of the Republic of Nicaragua on the Application for permission to intervene filed by the
Republic of Costa Rica, p. 7, para. 19.
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Maritime boundary treaties between Costa Rica and its neighbours constitute res inter alios
acta

19. Mr. President, in its Written Observations on Costa Rica’s Application to intervene,
Nicaragua scrutinizes the maritime boundary delimitation agreements that Costa Rica has ratified
with Panama, and signed with Colombia. In both instances, it applies an extraordinary inverted
logic in an attempt to serve its purposes. To Nicaragua, the conclusion of a maritime boundary

agreement with Panama means that “Costa Rica acknowledges that it has no claims to the areas

»11 112

further east from the end point”~" of that boundary; and “the same understanding”-, according to
Nicaragua, applies in the case of the maritime agreement with Colombia, where the proposed
conclusion is that “Costa Rica has no maritime claims further than the line of the
meridian 82° 14' 00" W”*,

20. These assertions mischaracterize the effect of Costa Rica’s treaties with Panama and
Colombia. Costa Rica has certainly not acknowledged in these agreements, or anywhere else, what
Nicaragua wishes for: namely, that Costa Rica has relinquished certain maritime claims it may
hold vis-a-vis Nicaragua in the Caribbean Sea. However, those maritime agreements relied upon to
derive this remarkable conclusion neither expressly nor implicitly entail Costa Rica’s
relinquishment of any maritime areas to third States not party to those agreements. In other words,
those maritime agreements concluded between Costa Rica and its other neighbours are exclusively
the result of particular negotiations between the Parties, and, most importantly, constitute res inter
alios acta for Nicaragua as well as for all other non-party States.

21. As Article 34 of the 1969 Vienna Convention on the Law of Treaties states, “a treaty

does not create either obligations or rights for a third State without its consent”**,

Unfortunately
for Nicaragua even the most strenuous wishful thinking cannot overcome this long-standing rule.
As such, it is manifestly the case that Nicaragua is not bound by Costa Rica’s treaties with other
States, nor can Nicaragua benefit from or rely upon Costa Rica’s negotiated bilateral maritime

agreements with Panama and Colombia. These agreements divide overlapping maritime interests

Y\ritten Observations of the Republic of Nicaragua on the Application for permission to intervene filed by the
Republic of Costa Rica, p. 6, para. 16.

2)hid., p. 6, para. 17.
1hid., p. 7, para. 18.
“Vienna Convention on the Law of Treaties, 23 May 1969, 1155 United Nations, Treaty Series (UNTS), p. 331.
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in the Caribbean Sea only as between the signatory States, and that is the only effect that can be
given to them. Nicaragua’s wish simply cannot be granted by this Court.

22. It is thus clear that Nicara